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The Updated Return Trap: Why Section 139(8A) cannot cure Black Money Act
defaults

Taxpayers are increasingly facing proceedings under the Black Money (Undisclosed Foreign
Income and Assets) and Imposition of Tax Act, 2015 (“BMA”) for non-disclosure of foreign
assets. A prevalent misconception is that such non-disclosures can be regularised by filing
an Updated Return under section 139(8A) of the Income-tax Act, 1961, thereby eliminating
exposure under the BMA. This tax alert examines why such an approach is legally untenable
and does not confer immunity from proceedings under the BMA.

Section 139(8A): A Remedial Tool, not a Shield: The introduction of the Updated Return
mechanism under Section 139(8A) of the Act marked a significant shift in India’s voluntary
tax compliance framework. Conceived as a remedial provision, it enables taxpayers to
correct omissions or errors in previously filed returns or, where a return is not filed, to file
the returns for the previous years by paying additional tax, interest, and a prescribed
additional levy. Since its inception, the provision has been widely adopted to regularize
under-reported income. However, a serious misconception has emerged that filing an
Updated Return also cures failures relating to disclosure of foreign assets and income,
thereby insulating the taxpayer from the penal consequences under the BMA. This
assumption is legally flawed and exposes taxpayers to substantial penalty and
prosecution risk.

The Black Money Act: A Separate and Stringent Regime: The Black Money Act is a
special legislation enacted to combat the menace of undisclosed foreign income and
assets, with a deterrent framework far more stringent than that under the Income-tax Act.
While both Statutes operate within the same fiscal environment, they are not
interchangeable compliance regimes. The Income-tax Act primarily governs assessment
and collection of tax, whereas the Black Money Act creates a separate charge, penalty,
and prosecution mechanism for foreign asset non-disclosure. Treating compliance under
the Income-tax Act —particularly through a post-facto Updated Return — as a substitute
for Black Money Act compliance undermines the legislative intent behind the enactment
of the BMA



Schedule FA and the nature of the default: The disclosure of foreign assets by residents
is operationalized through Schedule FA of the return of income filed under Section 139 of
the Act. Failure to disclose such assets is not merely a procedural lapse under the
Income-tax Act but a substantive default attracting consequences under the Black Money
Act. Section 43 of the BMA prescribes a penalty of ten lakh rupees where a resident fails
to disclose, or furnishes inaccurate particulars of, any foreign asset in the return of income
furnished under Section 139(1), Section 139(4), or Section 139(5) of the Act. The legislative
choice of language in this provision is critical. The Statute expressly recognizes only
original returns, belated returns, and revised returns for the purpose of determining
penalty exposure.

Built-in statutory bar under Section 139(8A): Notably, Section 139(8A), which governs
Updated Returns, is conspicuously absent from the list of recognized returns in Section 43
of the BMA. This omission assumes decisive importance in the context of a penal statute.
It is a settled principle of statutory interpretation that penal provisions must be strictly
construed and that immunity or relief from penalty must flow from clear legislative
mandate. The absence of any reference to Updated Returns in Section 43 therefore
creates a legislative gap that cannot be bridged by implication or administrative
convenience. Filing an Updated Return may demonstrate corrective intent, but it does not
retrospectively validate the original non-disclosure for the purposes of the Black Money
Act.

Judicial Position: Discretion, not immunity: Recent judicial developments have clarified
one important aspect of Section 43, though they stop short of recognizing Updated
Returns as a curative mechanism. In October 2025, a Special Bench of the Income-tax
Appellate Tribunal, Mumbai, in Vinil Venugopal & Ranjeeta Vinil v. DDIT (Investigation)
(BMA Nos. 33 & 34/Mum/2024), resolved conflicting views on whether the penalty under  

The legal fragility of relying on an Updated Return is further underscoredby the internal
restrictions built into Section 139(8A) itself. Sub-section (5) expressly prohibits the filing of
an Updated Return where the Assessing Officer has information in his possession under
the Black Money Act and has communicated such information to the Assessee prior to
the filing of the updated return. In practical terms, once foreign asset information is
received through international exchange mechanisms such as CRS or FATCA and is
communicated to the taxpayer, the ITR-U route is statutorily barred. The law thus
prevents the use of Updated Returns as a post-detection regularization tool in Black
Money cases, reinforcing the conclusion that ITR-U was never intended to operate as a
substitute for BMA compliance.



 
Filing ITR-U: At Best a Mitigating Factor: A significant statutory development that has
provided limited relief is the introduction of a monetary threshold through the Finance
Act No. 2 of 2024, effective from 1 October 2024. Under this amendment, penalties, and
prosecution under Sections 42 and 43 of the Black Money Act do not apply to movable
foreign assets whose aggregate value does not exceed twenty lakh rupees at any time
during the previous year. While this provision offers meaningful relief to small investors, it
is frequently misunderstood. The exemption does not apply to immovable property,
operates on a strict “any time during the year” valuation test, and primarily provides
protection from prosecution rather than automatic immunity from penalty. Importantly, it
does not validate disclosure through an Updated Return nor does it nullify the initial non-
disclosure.

Section 43 is mandatory or discretionary. The Tribunal held that the use of the word “may”
in Section 43 confers discretion on the Assessing Officer and that penalty is not
automatic. The decision emphasized the procedural safeguards embedded in the Black
Money Act, including the requirement of a show-cause notice, opportunity of hearing,
and prior approval of senior authorities under Section 46(3), as indicative of legislative
intent to allow a contextual evaluation of the Assessee’s conduct.

Crucially, however, the Special Bench did not dilute the statutory architecture of the
Black Money Act. While recognizing discretion, it did not hold that subsequent disclosure
through any return mechanism — whether revised or updated — automatically grants
immunity from penalty. Instead, the Tribunal underscored that the taxpayer bears the
burden of demonstrating bona fide conduct, absence of deliberate concealment, and
the technical or venial nature of the breach. Filing an Updated Return may be one of
several mitigating circumstances, but it enjoys no special statutory recognition under
Section 43 and therefore does not create a presumption against penalty.

This approach is consistent with earlier decisions of coordinate benches, including the
case of Ocean Diving Centre Ltd. v. CIT (Appeals) where penalties were examined
considering the assessee’s overall conduct, source of funds, FEMA compliance, and
banking trail. These decisions establish that while non-disclosure of a foreign asset does
not mechanically result in penalty, neither does post-facto compliance through an
Updated Return operate as a statutory shield. The inquiry under Section 43 remains fact-
specific and conduct-driven.
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MCA Analysis & Comments

It would be advisable to not regard an Updated Return under Section 139(8A) as a
statutory cure for non-disclosure of foreign assets under the Black Money Act. While it
may serve as evidence of corrective intent and may be considered as a mitigating factor
in discretionary penalty proceedings, it provides no express immunity from the penalty
prescribed under BMA. Until legislative amendment or authoritative judicial clarification
bridges this gap, reliance on ITR-U as a standalone compliance strategy in foreign asset
cases remains legally hazardous. The safer and more defensible approach lies in timely
disclosure through statutorily recognised return mechanisms, supported by
comprehensive documentation and demonstrable bona fide conduct — an approach that
aligns both with the letter of the law and with emerging judicial principles.

From a compliance standpoint, the distinction between Revised Returns under Section
139(5) and Updated Returns under Section 139(8A) assumes critical importance. Revised
Returns have long been recognised as a legitimate mechanism for correcting omissions,
including failures in Schedule FA, and are expressly acknowledged in Section 43 of the
Black Money Act. While even a revised return does not, by itself, extinguish penalty
exposure, it operates within a statutorily recognised framework and carries greater
persuasive value demonstrating timely and voluntary correction. The Updated Return,
by contrast, operates in a legislative silo, confined to the Income-tax Act and
unrecognized under the Black Money Act.


