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Restriction on Recovery of Disputed Tax Demand during Pendency of Appeal

Calcutta High Court clarifies that refund adjustment cannot exceed 20% of disputed tax
demand during pendency of appeal.

Citation:
Gaurav Enterprises v. Union of India & Ors, Calcutta High Court, decided on 1 December 2025
in W.P.O. No. 700 of 2025

Introduction:
The Income-tax Act, 1961 (the Act) prescribes a structured framework governing recovery of
tax demands during the pendency of appellate proceedings, with specific safeguards to
prevent coercive recovery. A key issue recently examined by the Calcutta High Court in this
writ petition was whether the tax authorities can recover amounts exceeding the prescribed
limit by adjusting refunds while the statutory appeal before the CIT(A) remains pending.

Background:
In this case, the assessee was subjected to a tax demand of Rs. 9.19 crore for AY 2018-19
pursuant to an assessment order passed under sections 143(3) read with section 144Bof the
Act. The assessee filed an appeal before the CIT(A) under section 246A and simultaneously
sought protection under section 220(6), which allows the Assessing Officer to grant relief to
the assessee from being treated as an “assessee in default” during pendency of the appeal.
While the appeal and stay application were pending, the department adjusted refunds
relating to AY 2020-21 to AY  2023-24 under section 245 of the Act (set-off of refunds against
outstanding demand) and recovered an amount of Rs. 5.01 crore, which exceeded the
prescribed 20% threshold of the disputed demand.

Aggrieved by this recovery through refund adjustment, the assessee approached the court
by way of a writ petition.

Issue before the Court:
Whether the Income-tax Department can recover amounts exceeding 20% of disputed
demand by adjusting refunds while the statutory appeal is still pending.



Contentions:

Assessee’s submissions:
The assessee contended that the adjustment of refunds resulting in recovery beyond 20%
of the disputed demand was contrary to the binding instructions issued by the CBDT. It
was argued that once an appeal is pending before the CIT(A), recovery should ordinarily be
restricted to the prescribed 20% limit. The assessee relied on earlier decisions of the
Calcutta High Court, including Danieli India Limited and Graphite India Limited, to support
the contention that recovery beyond this threshold during pendency of appeal is not
legally sustainable.

Revenue’s submissions:
The Revenue argued that in the absence of a formal stay of demand, it was entitled to
recover the entire outstanding demand. It was submitted that stay of demand is not
automatic and is ordinarily granted only upon payment of 20% of the disputed demand.
Reliance was placed on the decision of the Delhi High Court in case of Chemester Food
Industry Private Limited to contend that refund adjustments were permissible in such
circumstances.

The High Court held that:

Although the Assessing Officer (AO) has discretion under Section 220(6) to grant or
deny stay of recovery during the pendency of appellate proceedings, such discretion
must be exercised in a fair and reasonable manner in line with the CBDT Office
Memorandum dated 29 February 2016 and 31 July 2017.

The CBDT Office Memorandum mandates that where an outstanding demand is
disputed before the CIT(A), the AO shall grant a stay of demand till the disposal of the
first appeal upon the payment of 20% of the disputed demand, except in specific
exceptional situations.

Adjustment of refunds is a mode of recovery but it cannot be used to bypass the 20%
limit.

Since no exceptional circumstances existed in this case, the recovery beyond 20% was
held to be unsustainable. The Department was directed to refund the excess amount
recovered within eight weeks.
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MCA Analysis & Comments
This judgment serves as an important reaffirmation of the safeguards available to
taxpayers against coercive recovery during the pendency of first appellate
proceedings. The Court has clarified that the discretion vested with the AO under
section 220(6) is not absolute and must be exercised strictly in accordance with the
framework prescribed under the CBDT Office Memorandum.

By treating refund adjustment as a mode of recovery, the ruling prevents the indirect
circumvention of the well-established 20% threshold. It discourages automatic or
random adjustment of refunds and requires tax authorities to explain clearly any reason
for recovering more than the permitted limit. This also highlights the need for AOs to
pass reasoned and speaking orders where any departure from the normal recovery
threshold is intended.

From a compliance and risk-management perspective, assessees should ensure timely
filing of stay applications under section 220(6) upon filing appeals before the CIT(A).
Continuous monitoring of refund adjustments and maintaining proper documentation
of communications with the Department are essential safeguards. Where recovery
exceeds the permissible limit without justification, appropriate legal remedies may be
explored relying on this judgment.

This decision significantly strengthens procedural fairness in tax recovery mechanisms
and provides valuable clarity for both taxpayers and practitioners.


